them off_in a separate place by themselves.  He said he had
worked with the tractor under the highwall more than anyone,
and that he had seen 50 slides on slopes, but the way it is
now, with the vertical walls, you cannot get away if you are
sitting next to that wall, because the whole wall will come
down.  He stated that he is against vertical walls.  He said
that Peabody used to remove the dirt at the top of the highwall,
but Peabody does not do that any more.  Sutton stated that the
dirt collects rain and that increases the burden on the top of
the highwall.  The dirt soaks up the water and results in
slides, or in complete collapse of the wall, as occurred on
April 4 (Exhibit B, pp. 46-48).

Fred Leatherland, the water boy, stated that the slope
is less dangerous, and he feels they have a better chance of
getting out of the way if materials fall (Exhibit B, p. 52).
He said that he does not like the ragged, vertical highwall
that they have been having (Exhibit B, p. 54).

When the superintendent, Leonard Hughes, was interviewed,
he stated unequivocally, and repeated it twice, that if the
highwall had been sloped on April 4, the wall would not have
toppled down (Exhibit B, pp. 59-60) .  He also stated that
they had been having trouble with the highwall ever since
1971 (Exhibit B, p. 63).

When Bob Hart, Peabody's drilling and blasting manager,
was interviewed, he stated that he had not talked directly to
the people who work in the pit, and that he did not know what
their opinion was (Exhibit B, p, 74).

Finally, Gaylon Leslie stated that he thinks blast cast-
ing works all right in the 5900 Pit, but that he does not
think it works with the 1150 No. 2 Pit, and he said until
somebody can show him a good highwall in that pit, he will be
against use of blast casting in that area (Exhibit B, p. 74).

I believe that when one reviews all the testimony of the
people who were down there exposed to the highwall, that Pea-
body cannot successfully argue that it did not know that that
highwall was hazardous.  If Peabody's management did not know
it, it should have known it, because Bob Hart should have
known and found out what the men felt who were working in that
pit.  For the reasons I have given, I find that a violation of
section 77.1006(a) occurred.  Having found a violation, it is
necessary that I assess a penalty.  Tazco, Inc., 3 FMSHRC 1895
(1981).

With respect to the six criteria, the parties' stipula-
tions deal with two of those criteria.  One of them is the
size of the operator's business.  Paragraphs 6 and 7 of the
joint stipulations, which have been quoted above, show that a

58.1highwall at all.  He said they had a
